Arizona Administrative Régiétéf
Notices of Proposed Rulemakmg

NOTICES OF PROPOSED RULEMAKING
Initiated After January 1, 1995 -

Unless exempted by A.R.S. § 41-1005, each agency shall begin the milemaking process by fi st filing a Notice  of Proposed Rulemaking,
containing the preamble and the full text of the rules, with the Secretary of State’s Office. The Secretary of State shail pubhsh the notice along
with the Preamble and the full text in the next available issue of the Arizona Administrative Register.

Under the Administrative Procedure Act (A R.S. § 41-1001 et seq.), an agency must allow at least 30 days to elapse after the publication of the

Notice of Proposed Rulemaking in the Register before beginning any proceedings for adoption, amendment, or repeal of any rule. A.R.S. §§
41-1013 and 41-1022,

NOTICE OF PROPOSED RULEMAKING
TITLE 9. HEALTH SERVICES

CHAPTER 2. DEPARTMENT OF HEALTH SERVICES
TOBACCO TAX-FUNDED PROGRAMS

PREAMBLE
1. Sections Affected Rulemaking Action
Article 1 New Atrticle
R9-2-101. New Section

2. The specific anthority for the rulemaking, including both the authorizing statute (general) and the statutes the rules are
implementing (specific):
Authorizing statutes: AR.S. §§ 36-104(3) and 36-136(F)
Implementing statute: A R.S. § 36-2907.06(D)

3. The name and address of agency personnel with whom persons ma mmunicate regarding the rule:
Name: Phil Lopes
Address: Department of Health Services

1740 West Adams, Suite 312
Phoenix, Arizona 85007

Telephone:  (602) 542-1216
Fax: (602) 542-1244

4. An explanation of the rule, including the agency’s reason for initiating the rule:

These rules are necessaly to approve a sliding discount fee schedule. The sliding fee schedule is mandated by statute as a prereqmstte
for participation in the tobacco tax primary care program.

5. showing of good cause why the rule is necessa te a statewide interest if th ifl diminish g previous grant of
authority of a political snhdivision of this state:
Not applicable.

6. The preliminary summary of the economic, smal! business, and_consumer impact:
The economic impact on small business and consurmers of submitting a sliding discount fee schedule to the Department for approval

will be negligible. The sliding fee scale is a prerequisite for participation in the tobacco tax primary care program. It is this program
that wili have an impact on business and consumers.

The impact on small businesses will be considerable. In addition to filing a sliding fee schedule for approval, other reports will be
required by contract in order to participate in the tobacco tax prirmary care program. These reports may require facilities/individuals to
purchase computer hardware and software or modify existing systems. Due to the variable capabilities of different providers, it is
impossible to give an average but could easily exceed $30,000 on a statewide basis. Most of these costs may be offset by the tobacco
tax primary care program being authorized to contract for up to $5,000,000 initially for the delivery of primary care services to an
expanded number of residents of the state. Additionally, involvement in the tobacco tax primary care program is voluntary and these
reporting requirements will only apply to those facilities/individuals who choose to participate.
The consumers in the tobacco tax primary care program are Arizona residents who have an income of less than 200% of the poverty
level as established by the United States Department of Health and Human Services and are uninsured. The impact to these consumers
is expected to be considerable also. The cost of an indjvidual obtaining health care from a primary care provider should remain at
current levels, The major impact on consumers will appear in the anticipated expansion of availability of primary care services and
. therefore diagnosing illnesses at an early stage when diseases or illnesses are more easy and less costly to treat. The financial impact is
1mp0351b1e to measure. The financial impact on a family where an individual may be ireated prior to an illness becoming debilitating
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or fatal is itpossible to measure as well as there being no adequate way to measure the financial benefits on the increased quality of
life.

This program and related requirements are not expected to bave an economic impact on any other govemmental agencies.

7. The pame and address of agency personnel with whom persons may communicate regarding the accuracy of the econemic,
small business, angd consumer impact statement:
Name: Phil Lopes

Address: Department of Health Services
1740 West Adams, Suite 312
Phoenix, Arizona 85007

Telephone:  (602) 542-1216
Fax: (602) 542-1244

8. The time, place, and nature of the proceedings for the adoption, amendment, or repeal of the rule or, if no pfoceeding is
scheduled, where, when, and how persons may request an oral proceeding on the proposed rule:

Date: September 11, 1995
Time: 8:30 a.m,
Location: North Building, Suite 222
400 West Congress
Tucson, Arizona 85701
Nature: Conduct hearing on proposed rules
Date: September 11, 1995
Time: 2 p.m.

Location: Department of Health Services
1740 West Adams, Room 309
Phoenix, Arizona 85007

Nature: Conduct hearing on proposed rules

Written comments may be submitted to the individual designated in #7,

9. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:

Not applicable.
10. Incorporation by reference and their location in the rnles:
Not applicable.

11. The full text of the rules follows:

- TITLE 9. HEALTH SERVICES |

CHAPTER 2. DEPARTMENT OF HEALTH SERVICES.
TOBACCO TAX-FUNDED PROGRAMS

ARTICLE 1. SLIDING SCHEDULE OF FEES 8.___Name of preparer.

B. _ The sliding discount to fee schedule shall encompass income
-2-101 Approval of Sliding Discount to Fee Schedule levels from 100% to at least 200% of the federal poverty level
as establigh the Uni tes Department of Health
ARTICLE 1. SLIDING SCHEDULE OF FEES Human Services. The skiding discount to fee schedule shall
indicate tha; thy individuals with incomes betwi
R9-2-101. Approyval of Sliding Discount to Fee Schedule ng 1 h i vel:
A. An application for approval of a sliding discount to fee 1.__The sliding discount fee shall be zero, and
schedule shall be submitted at least 30_dayvs prior to 2. Administrative fees shall be zero.
implementation and_shall include a cover sheet with the €. The financial liability of a patient or ¢lient shall not exceed
following: the stiding discount fee schedule when applied to the lowest
1. Namg of facility, contracted amount for services that the applicant has in force
2. __Street address. S _ at the time services are rendered,
3. City, ' : For es of thi jon, “sliding dj fee schedule”
4. State, _ o is defined as a document which establishes a relationship
5_ Zipcode, ' o n_an jndividual’s_incom family size with th
6. Phone number. : B ' o percentage of the charges for services for which the
1. Name of officer or administrator of facility, and individnal will be responsible. ’

A
5
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Notices of Proposed Rulemaking -

NOTICE OF PROPOSED RULEM’AKING :

TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND
ASSOCIATIONS; SECURITIES REGULATION

CHAPTER 4. CORPORATION COMMISSION : -

SECURITIES
PREAMBLE
Sections Affected Rulemaking Action

R14-4-117 Repeal

R14-4-301 Amend

R14-4-302 Amend

R14-4-303 Amend

R14-4-304 Amend

R14-4-305 Amend

R14-4-306 Amend

R14-4-307 Amend

R14-4-308 Amend

The specific authority for the rulemaking, includi th the authorizing statute e nd the statutes the rules are

implementing (specific):

Authorizing statutes: AR.S. §§ 44-1821 and 44-3131

Implementing statutes: AR.5. §§ 44-1822, 44-1823, 44-1971, 44-1972, 44-1973, 44-2032, 44-2036, 44-3211, 44-3212, 44-3213,
44-3292, and 44-3296

Constitutional authority: Arizona Constitution Article 15, §§ 4, 6, and 13

The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Name: Richard Weinroth, General Counsel

Address: Arizona Corporation Commission, Securities Division
1300 West Washington, Third Floor
Phoenix, Arizona 85007

Phone: (602) 542-4242
Fax: (602) 542-3583

An explanation of the rule, including the agency’s reasons for initiating the rule:

The Commission is proposing the amendment of R14-4-301 through R14-4-308 (the “Enforcement rules”) and the repeal of
R14-4-117. The Cornmission is proposing the amendments to the Enforcement rles to extend their scope to include enforcement
actions brought pursuant to the Arizona Investment Management Act, A.R.5. § 44-3101 et seq., (the “TM Act”). The amendments, in
conjunction with the proposed Investment Adviser rules (R14-6-101 through R14-6-20%) will provide a comprehensive system of
regulation for investment advisers and their representatives in Arizona. Further, the amendmerits to the Enforcement rules will aid in
the prosecution of securities and investment-adviser frand in Arizona and produce more efficient administrative proceedings. Some
of these changes include: the provision for methods of service of subpoenas, notices, and orders in foreign countries; modification of
provisions relating to service completion; providing when service of process on a respondent’s attorney will be valid service on the
respondent; and making it an administrative rule violation for a witness to knowingly make a material misstatement or omission
during a formal interview. The Commission also is proposing the repeat of R14-4-117. The substance of this rale has been added to
amended R14-4-303, rendering R14-4-117 obsolete. The proposed amendments are as follows:

R14-4-301. Scope of Article: provides that the Enforcement rules apply to examinations and investigations conducted under either
the Arizona Securities Act, A.R.S. § 44-1801 e seq. (the “Securities Act™), or the IM Act and updates the reference to the
Commission’s rules of practice and procedure. _ . P

R14-4-302, Definitions: deletes superfluous definitions already contained in the Securities Act and the IM Actand adds definitions to
be used in the Enforcement rules, as amended. _ e

R14-4-303, Confidentiality: provides for confidentiality of information obtained during an investigation or exarnination except under
limited circumnstances and combines the substance of R14-4-117 and original R14-4-303 intoone rule: . 0.

R14-4-304, Methods of Service of Subpoenas, Notices, Qrders, and Other Administrative Documents: extends the scope of the rule to
include subpoenas, notices, and orders issued under the IM Act and any other administrative docaments filed in an administrative
proceeding under the Securities Act or the IM Act; modifies the provisions refating to service completion including a provision
deeming service of an order, after initial service has been made, to be complete upon mailing to respondent’s last known address;
provides methods of service in foreign countries; adds a provision for service on a respendent’s attorney; clarifies how various types
of entitics may be served; and makes certain technical clarifications. S o

R14-4-303, Rights of Witnesses; Formal Interviews: Procedures: creates a rule violation when a witress ina formal interview

g - knowingly makes a material misstatement or omission and clarifies that the rule applies to both examinat__i_qns'and__in\'restigations

“ conducted under the Securities Act or the IM Act.

" R14:4-306, Notice of an Opportunity for a Hearing and Notice of a Hearing: extends the applicabi!it’j.dl"_ the tule t6 include notices
.- issued under the IM Act; clarifies methods available to serve notices of an opportunity for a hearing and notices of ahearing; and states
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that hearings must be held within a specified time unless otherwise provided by law, stipulated by the parties, or ordered by the
Commission.

R14-4.307, Temporary cease-and-desist orders: makes technical changes to the rule and clarifies who may appropriately serve a
temporary cease-and-desist order.

R14-4-308, Rescission and Restitution: extends the scope of the rule to apply to rescission and restitution ordered under the IM Act;
clarifies certain rule provisions; and provides the Commission more flexibility in issuing rescission and restitution orders in order to

1 disclosure of information obtained in the course 13: repeals this rule as duplicative
and obsolete in light of proposed amendment to R14-4-303.

5. A showing of good canse why the rule is necessary to promote a statewide interest if the rule wili diminish a previous grant of

authority of a political subdivision of this state:
Not applicable.

6. The preliminary summary of the economic, small business and consumer impact:

The proposed amendments to the Enforcement rules and the repeal of R14-4-117 should not impose additional costs on businesses in
the securities industry. In fact, the amendments may reduce costs by producing more efficient administrative proceedings. For the
investment advisory industry, the same should hold true. Currently, since the Enforcement rules do not technically apply to the IM
Act, the rights and obligations of an investment adviser or investment adviser representative subject to an investigation or
enforcement action may be somewhat unclear. Thus adoption of the proposed amendments and repeal should clarify these rights and
obligations and resolve any ambiguities. This should be especially helpful to businesses which might not be familiar with
administrative proceedings. Additionatly, the new flexibility provided for rescission and restitution under the proposed amendment
to R14-4-308 should benefit consumers, the securities industry, and the investment advisory industry by allowing for greater
fiexibility in resolving disputed matters.

The proposed amendments make no distinction for small businesses. However, the proposed amendments have the benefit of

clarifying the rights and obligations of such a business when invelved in an investigation or enforcement proceeding. Thus, the
proposed amendments should be beneficial to small businesses.

Consumers are expected to benefit from the proposed amendments to the Enforcement rules and the repeal of R14-4-117 as the
amendments will subject investment advisers and their representatives to the enforcement rules. Also, this will provide the
Commission with more regulatory tools with which to combat fraudulent activity and shouid resultin a reduction in the incidence of
fraud in the sccurities and investment advisory industries.

7.  The name and address of agency personnel with whom persens may communicate regarding the accuracy of the economic,

mall husiness, and consumer impact stat :
Name: Richard Weinroth, General Counsel
Address: Arizona Corporation Comimission, Securities Division

1300 West Washington, Third Floor
Phoenix, Arizona 35007

Phomne: (602) 542-4242
Fax: (602) 542-3583

8. The time, place, and nature of the proceedings for the adoption, amendment. or repeal of the rule or. if no proceeding is
scheduled, where, when, and hew persons may request an oral proceeding on the proposed rule: :

Date: October 19, 1995
Time: 9am.
Location: Arizona Corporation Commission

1200 West Washington Avenue
Phoenix, Arizona 85007

Nature: Oxal Proceeding

Close of Record: Open meeting of the Arizona Corporation Commission at which the Commission will considerthe hé_iajx_‘;'n'g:t_)fﬁc_f_: s o

recommended order with respect to the rule.

10. Incorporations by reference and their location in the rules: R
The Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents, Nov. 15, 1965; 20 U.S.T. 361, appears
R14-4-304(E)(1). The Hague Convention is available from the Treaty Affairs Section, Office of the Legal Adviser; Departmen
State, Washington, D.C. 20520. ot

11. The full text of the rules follows:

TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND .
ASSOCIATIONS; SECURITIES REGULATION -

CHAPTER 4. CORPORATION COMMISSION
"y SECURITIES .
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ARTICLE 1. IN GENERAL RELATING TO THE
ARIZONA SECURITIES ACT

R14-4-117.

ARTICLE 3. RELATING TO ENFORCEMENT

R14-4-301.  Scope of Article

R14-4-302. Definitions

R14-4-303.  Confidentiality

R14-4-304. Methods of Service of Subpoenas, Notices, Orders,
and Other Administrative Documents

R14-4-305. Rights of Witnesses; Formal Interviews; Proce-
dures

Ri4-4-306. Notice of an Opportunity for a Hearing and Notice
of a Hearing

R14-4-307. Temporary cease-and-desist orders

R14-4-308. Rescission and Restitution

ARTICLE 1. IN GENERAL RELATING TO THE
ARIZONA SECURITIES ACT

R14-4-117.

ARTICLE 3. RELATING TO ENFORCEMENT

R14-4-301.  Scope of Article

This Article applies emly to investigations and examinations
conducted pursuant to the provisions of the Securities Act and the
IM Act,_and to any orders 1S§ucd under §uch acts. A—R—S—§-§

m—A—R—S—§—44—2932— When not in corafhct w1th th;s Artmle, the
applicable provisions of R14-3-101 through R34-3-112
R14-3-113 also shall-alse apply.

R14-4-3G2,  Definitions
The foliowing definitions shall apply to this Article 3 for<the
purposes-ofthe-mile unless the context otherwise requires:
1. “Attomney General” means the duly qualified and acting
Attorney General of Arizona or his duly appointed
assistant.

c, 3 Li)

4:2, “Division” means the Securities Division of the Arizona
Corporation Commission.

53. “Formal interview” means the examination under oath
of an individual compelled or requested to testify as part

of an mvesuganom:_qmm n underthis-Article.

nt it ment
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75. “Respondent” means any person who has been cap-
tioned in or served a notice or order of the Cormission.
6. _“Secnrities Act” means the Securities Act of Arizona,
ARS. §44-1801 et seq.
“Unincorporated organization” includes a limited Habil-
ity company for purposes of the definition of “person”,
as defined in A.R.S. § 44-1801(13).

R14-4-303. Confidentiality
All Informatien information or documents obtained by_officers.
loyee nt h mimissi includi not
limited to. the shorthand reperter or stenographer transcribing the
rter’s o i rse of any examination or investigation
shall, uniess made a matter of public record, be deemed
confidential. Officers. employees. and agents are prohibited from
making such confidential information available to anyone other
than a member, officer, or employee of the Commission, agents
designated by the Commission or Director, the Attorney General,
and law enforcement or regulatory officials, except in accordance
wi le of th mmissi r unl he mission Or

Director authorizes the disclosure of guch information or
dgg;gngnﬁ as QI con t,lagg LQ ; e guhhg zgggg; the—Dw&s&e&

R14-4-304. Methods of Service of Subpoenas, Notices,
Orders, 2nd Other Administrative Documents and-cease-and-
desist orders

A. Subpoenas, notices, and orders issued pursuant to the
Actorth Act.and any oth ments filed in

an administrative proceeding under the Securities Act or the
IMAct A-R-S-§44——1-823—aﬂd-eea»se—aael—éesa&t—eréefs-issueé

may be served by a sheriff, by

his deputy, by an employee of the Commission, or by any
other person who is not less than 18 years of age and who is
authorized by the Division or the Commission to serve its the
Commission’s subpoena, notice, order, or other documents
led in the administrative proceeding orsease-and-desist

B. Subpocnasw and other documents filed in an
admipistrative proceedmg—eease—aﬂd-éssast—e;éefsr—may be
served ral person incl limit,
dealer, salesman, investment adviser, or investment adviser
representative, as follows:

1. By personal service.

2. By leaving a copy at the person’s dwelling house, or
usual place of abode, with a person of suitable age and
discretion, but not less than 16 years of age, then
residing therein,

3. Byleavingacopy at the person’s usual place of business
or employment with an employee, express or implied

agent, supervisor, owner, officer, partner, or other
similar person of suitable age and discretion but not less
than 16 years of age.

4. By leaving delivesing a copy with o an agent authorized
by express or implied appointment or by law to receive
service of process for the person to whom the :~;ubpoena=
notice, or order es-the—cease-and-desist-order is ad-
dressed.

5. By mailing a copy of the subpoena, notice, or order of
the-cease-and-desist-order in an envelope addressed to
the last known heme dwelling house or usual place of

abode or last known business address-pestage-prepaid.
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This—envelope Subpoenas. notices. and temporary
cease-and-desist orders shall be sent postage prepaid, by
certified mail, with return receipt requested. The signed
refurn receipt shall constitute proof of service gf
1), noti POr. ~desist
orders hut shall not be the exclusive method of proving
service, Service of all other orders or other docume
filed in the administrative proceeding shall be deemed

complete when a copy in an envelope, addressed to the

lastknown dwelling honse orusual place of abode or last

known_busines ss. is deposited in the Unit
tate; it wi ta, ai

C. A Suppeenas subpoena. notice. order. or other document
filed in an administrative proceeding may be served upon oF
cease-and-desist-orders-addressed-to 3 corporations corpora
tion, partnerships partnership, trasis m._hmmsl_lm_b_._u

company. association, or and other business entities entity.

including but not limited to a dealer or an investment adviser,
ma*be—seweé—by as follows;

By leaving a copy with an employee, of suitable age and

discretion, but not less than 16 years of age, at any place

of business of the corporation, partniership, trust, imited

Liability company, association, or other business entity;

2. By leaving upen acopy with any officer or director of a
corporation, managing or general partner of a partner-
ship, extrustee of atrust, member of a member-managed
limited }ability company or manager of a_manager-
managed limited liability company, or any authorized
representative of an association or other business entity;

SF-UpeR

3. Byleaving a copy with any agent anthorized by gxpresg
or.implied appointment or by law to receive service of
process for the entity to whom the subpoena, notice. or
order or-cease-and-desist-order 1s addressed; or

By any internationally agreed means reasonably ¢alcu-

la ive noti h as those means authori
he venti ice Judicial
and Extrajudicial Documents, Nov. S S.T.

361, which is incorporated herein by reference and on
file with the Office of the Secretary of State, provided

however, that if service is not affected within six months
from the date on which the assistance of the government

of the foreign country was requested pursuant to the
licable treaty or conventi rvice may be affected

as directed by the Commission; or
2. If internationally agreed means of servicg are unavail-
able, provided that service is reasonably calculated to

give notice:
a. _In the manner prescribed by the law of the fQ e gn

ntry i n in
any of its courts of general jurisdiction: or
b. _Asdirected by the foreign authority in responsetoa

ettes atory or letter L O

Unless prohibited by the law of the foreign coun

by

i Deliv: f copi f the na, notice
order, or other docurgent filed in the adminis-
trative. proceeding to_the party to be served
personally, or

H. __Any form of mail requiring a signed receipt.to
be addressed and dispatched he Commis-
ion t a :
Ii. Di i¢ or consular officers when autho-
rized by the United States Department of
State; or
d. [ there is no lawful means by which service can be
affected in the foreign country, such means as the
Commission shall direct.

4. byBy mailing a copy to the last known business address; R14-4-305.  Rights of Witnesses:; Formal Interviews; Proce-
postage-prepaid.  Subpoenas, notices. and temporary dures
cease-and-desist orders shall be sent postage prepaid, by A. Any person required or requested to appear as a witness in
certified mail, with return receipt requested. The s:gr_aed person at a formal interview may be accompanied, repre:—
refarn_recei h nsti I

subpoenas, notices, and temporary cease-and-desist
orders but shall not be the exclusive method of proving
service. Service of all other orders ot other documents
iled in th ministrative pr ing shal

W i v ie h
ast known business address, i ited in the United

5@1&5 mgﬂ wxm ﬁrsg glags pgs;ggg p gpa Q, $hs—sepy

ndent_has been_served with a notice or a tempora

ceasg-and-desist order and the respondent is represented by
an_attorney in the administrative proceeding relating to the B.
notice or the temporary cease-and-desist order. service upon
the respondent shall be made by making service upon the
attorney. Service upon the attorney shall be deemed complete
when a copy of any amended nofice, order, or other

documents filed in the administrative proceeding. addressed
to the last known business addre f the attorney. is

ited in_the Unit tates mail with first class postage
prepaid,
E.  Unless otherwise provided by law, service may be affected in
a foreign country: #
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sented, and adv1sed by gl@wye legalcounsel, Thel awyer s
] rin interview shal immi

fgllg\mng achvmgs tht—«te-be-aeeempamedmfepresented-

have-hislawyer,

1. Giving Giwe-legal advice 1o the witness such-person
beforc, during, and after the formal interviews:

2. Question Questioning the witness sach-person briefly at
the conclusion of the formal interview for the purpose of
clarifying any-efthe testimony the witness sach-person
has given;; and

3. Making Make summary notes during the formal inter-
view solely for the use of the witness and the lawyer his

Notwithstanding subsection (A) the following lawyers may

not represent witnesses:

1. Any lawyer who has represenied another witness who
has testified at a formal interview in the examination or
investigation,

2. Any lawyer who has represented another pcrson who is
a subject of the examination or investigation,

3. Any lawyer who may be a material witness in the

examination or 1nvest1gauon,

4. Any lawyer who is a subject of the examination or
investigation. .
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€. The Director may permit a lawyer to represent a witness in
those situations described in subsections (B)(1) through
{BY(4) abeve upon a showing that such representation should
be permitted in the interest of justice and will not obstruct the
examination or investigation. If a lawyer is not permitted to
represent a witness under this subsection (B), that lawyer’s
partners or associates of his law firm are also precluded from
representing the witness.

C.D. Al formal interviews may be recorded by the Division either
mechanically or by a eertiffied shorthand reporter employed
by the Division. No other recording of the formal interview
will be permitted, except summary note taking will-be
aHowed,

D.E. Unless permitted in the discretion of the Division, no witness
or lawyer, the-counsel accompanying any such witness shall
be permitted to be present doring the formal interview of any
other witness testifying in a nonpublic examination or
investigation. No person not employed by the Commission
or the Attorney General shall be present during a formal
interview except that the Division may authorize members of
law enforcement and-or other state, federal, or self-regulatory
agencies to be present during such formal interview.

E:F. The Division may exclude from an a formal interview any
person previously permitted to attend the formal interview,
including coumsel g _lawyer, whose conduct is dilatory,
obstructionist, or contumacious. In addition, the members of
the staff of the Division conducting the formal interview may
report the conduct to the Director for appropriate action. The
Director may thereupon take such further action as the
circumstances may warrant, including, but not limited to,
exclusion from further participation in the examination or
investigation.

EG. A person who has submitted documentary evidence or
testimony in connection with a formal interview shall be
entitled, npon written request. and upon proper identification,
toinspect the witness’ own testimony onadate tobe setby the
Director. The Director may delay the inspection of the record
untii the conclusion of the ¢xamination or investigation if in
his discretion he determines that earlier inspection may
obstruct or delay the_examination Qr investigation.

G.H.In connection with an gxamination or investigation, the
Director may delegate guthorily to members of the staff to
administer caths and affirmations, sign subpoenas, take
evidence and receive books, papers, contracts, agreements or
other documents. records, or information, whether filed or
kept in original or copied form or electronically stored or

recorded.

L. Durin i EW i 1} not_knowingl
make any untrue statements of materiat fact or omit to state
any materia] facts necessary in order to make the statements
made. in li i which they w

R14-4-306. Notice of ag Opportunity for_a Hearing and

Notice of a Hearing
A. The Commission may issue a notice of an opportunity for a
hearing or a notice of a hearing to determine whether to issue
a cease-and-desist order_grder of rescission, restitution, or
penalties, or other order as authorized pursuant to the
provisions of ARS8 §44-2032(1) the Securities Act or the

: IM Act,

B, A Netices notice of an opportunity for a hearing and a notice
of a hearing shall be served by _any method permitted in
B] W) —3Q i ; 1 ; ] t ! .]

T

dress—ar—che-sta&a%eﬂ—agsm—ef—peemd—'l:he A nouce of an

. Vqlhmé 1 _I.éstie. #30°
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opportunity for a hearing shall set forth that the respondent
will be afforded a hearing upon request to Beeket docket
Centrol control of the Commission if the request is made in
writing within ten days after receipt of the notice by the
respondent.

C. When arespondent requests a hearing pursuant to a notice of
an_opportunity for a hearing in accordance with the provi-
sions of this rule, the Commission shall set a date, time, and
place for the hearing and shall forthwith notify the respon-
dent. The date set for the hearing shall be within 30 days, but
not earlier than 15 days after the written request for hearing
has been made, unless otherwise provided by law, stipulated
by the pames, gr grgerﬂ by ;he Qommrss:on agfeeé—te-by

R14-4-307. Temporary Cease-and-desist orders

A. 'When the Division determines that the public interest will be
harmed by delay in issuing an order to cease and desist, the
Division may, with the consent of the Commmission, issue a
temporary cease-and-desist order which will be in effect for
120 days or until vacated, modified, or made permanent in
accordance with this Rulerule, whichever comes first.

B. TheCommission shall-serve-a temporan/Temporary cease-
and-desist erder orders shall be served pursuant to sale the
provisions of R14-4-304.

C. The temporary cease-and-desist order shall set forth that the
respondent will be afforded a hearing upon request to docket
control of the Commission if the request is filed in writing
within 20 days of service of the temporary cease-and-desist
order. If arequest for a hearing is not filed within 20 days, the
Commission may, by written findings of fact and conclusions
of law, vacate, modify, or make permanent the temporary
cease-and-desist order.

D. When arespondent requests a hearing in accordance with the
provisions of this rule, the Commission shall set a date, time,
and place for the hearing and shall forthwith notify the
respondent. The date set for the hearing shall be within 15
days, but not carlier than five days, after the written request
for hearing has been filed, untess otherwise provided by law,

ttgulated by the games, or Qrclered by the Commission
nm The

Commlssxon may, after such heanng_ by wntten ﬁndmgs of

fact and conclusions of law, vacate, modify, or make

permanent the temporary cease-and-desist order.

R14-4-308. Rescission and Restitution
A. Where there has been a securitieshave-beensoldin violation
of the Securities Act or the TM Act thisChapter, or any mule or
order of the Commission, the person(s) responsible for the
violation may be required pursuant to ;_c_S_cggﬁ'_e_s__gt_oLmq
IM Act ARS—8-44-2032(1) to make rescission and/or
restitution as prov:ded herein. inthe-following-manner:
1B Where a rescission offer is ordered by the Commission,
al., The following materials must be filed with and receive
prior approval from the Director before distribution to
the purchasers:
ia. A written offer to repurchase stating in reasonable
detail the facts out of which liability arose and, in
the event of a violation of AR.S. §§ 44-1991, or

44.1992, or 44.3241, the correct, true, or omitted

facts.

#b. Anofferto repurchase the security shall include an
offer of;

i.  Cash{orifth nimission det itisi
mmm@m&mmeqnal tothe
fair market value of the consideration paid
{determined as of the date such payment was
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originally paid by the buyer) or such lesser
amount as shall be ordered by the Commis-

sion (if it determines that it js in the public . .

interest to order such lesser amount); together
with

if. Such amount or rate of interest as shail be
ordered by the Commission-on-such-ameount

for the period from, the date of purchase
payment to the date of repayment; less

iii. The amountof any principal. interest, or other
istributions receiv ecurity fi

period from the date of purchase payment to

the date_of repavment--such interestto-be

computed-atthe legalrate lass the-mmount-of

iiic. The offer to repurchase shall be accompanied by a
prospectus and other documents making full writ-
ten disclosure about the financial and business
condition of the issuer and the financial and
business risks associated with the retention of the
securities, and contain any such further informa-
tion as the Commission may require.

ivd. The offer to repurchase shall state that such offer
may be accepted by the purchaser at any time
within a specified period of not less than 30 days
after the date of receipt thereof unless a shorter

period of time is ordered by the Commission,

2 The offer and any other materials required to be

presented to the purchaser shall be made within a period
specified by the Commission.

Financial statements prepared in accordance with
AAC R14-4-120, AR.S. §44-3159, or other appropti-
ate documentation as requested by the Director or the
Commission, shall be provided to the Director. The
financial statements or documentation shall demon-
strate that the person or persons funding the rescission
offer has have adequate funds to pay all purchasers of
the securities who are eligible may-ehoose to accept the

rescission offer; the amount ordered pursuant to together

{iiy-above gubsection (B)(1)(b)

i : . The funding
of the rescission offer may be provided by the seller,
issuer, or other third party.

4 The Commission may order that funds be deposited in

escrow as the Commission deems necessary.

When the rescission offer has been completed and the
appropriate funds paid, the person funding the rescis-
sion offer must verify to the Director that the rescission
offer was made in accordance with this rule. The
verification may be performed by an independent third
party, such as an accountant or escrow agent, and by
providing the pertinent records documenting the rescis-
sion offer to the Director. The following information
must be included unless otherwise ordered
Commission:

ta Names, addresses, gnd telephone numbers—and

amount of securitiesheld by all such securities

holders of the issuer who has had aright to receive
the rescission offer, the amount and purchase dates
of securities held by such securities holders, and
the amount of principal, interest, or other distribu-

tions on afl securities held by such securities
holders;

#t.b Names, addresses, and telephone numbers—and
amount of seeuﬂ&es—hsld—by all-sueh securities
holders of the issuer who did not receive the
rescission offer and the reason why they did not
receive the rescission offer, the amount and pur-
chage dates of securifies held by such securities
holders, and the amount of principal. interest, or
other distributions on all securities held by such
.securities holders;

ii.c Verification of receipt of the rescission offer by all
securities holders who had a right to and did receive
the rescission offer;

ivd. A list of securities holders who accepted the
rescission offer and these whoe did not accept;

xg Verification of fal} payment of pringipal together
with and interest ordered to be paid to all such
securities holders who accepied the rescission
offer.

2.C. Where restitution is ordered by the Commission,

@.]. The amount payable as damages to each purchaser shall
include the amount computed under pasagraph(13;
subparagraph-(a);-subdivision{ii)}ofthismle; subsection
(BY1){b) less the arnount of any income-sale proceeds
received on disposal of the security if it was sold at any
time by the purchaser.

b.2. Financial statements prepared in accordance with
R14-4-120, AR.S. § 44-3159, or other appropriate
documentation as_requested by the Director or the
Commission, shall be provided to the Director. The
financial statements or documentation shall demon-
strate that the person paying restitution has adequate
funds to pay all purchasers the amount computed in

?ﬂagrﬂph—@}—sabﬁafagmpk%a)« subsection (C)(1) of

e3. The Comrmssmn may order that funds be deposited in
escrow as the Commission deerms necessary.
d.4. The Commission may order the respondent to provide
the following information to the divisienDivision:
{.a. Names, addresses, and telephone numbers of all
sccurities purchasers of-such ﬂo_haiuzg_t_m
iv ion under th ion’s grdex:
nt an H riti h
DLSJLC_m.u'Qh&LLS fair market value and-dates of
the any _non-cash consideration received by re-
spondent from each purchaser of such securities;
and any payment of inceme principal, inferest, or
any other distribution on such security.
#.b. Verification of fuli-payment of principal tosether
with and interest ordered to be paid to all such
purchasers.
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NOTICE OF PROPOSED RULEMAKING

TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND
ASSOCIATIONS; SECURITIES REGULATION

CHAPTER 6. CORPORATTION COMMISSION

INVESTMENT MANAGEMENT
PREAMBLE
Sections Affected Rulemaking Action -
Article 1 New Article
R14-6-101 New Section
R14-6-102 : New Section
R14-6-103 . New Section
R14-6-104 New Section
Article2 - - New Article
R14-6-201 New Section .
R14-6-202° New Section -
R14-6-203 o New Section
R14-6-204 New Section
R14-6-205 New Section
R14-6-206 . New Section
R14-6-207 . New Section
R14-6-208 N New Section
R14-6-2090 - New Section

The specific authority fg. r the rulemaking, including beth the guthgrizihg statute ;general'! and the statutes the.'ruleg' are
implementing (specific): .

Authorizing statute: AR.S. § 44-3131

Implementing statute: AR.S. §§ 44-1801, 44-3101, 44-3132, 44-3133, 44-3153, 44-3156, 44-3201, 44-3212, 44-3213, 44-3241,
44-3292, and 44-3296

Constitutional authority: Arizona Constitution Article 15, §§ 4, 6, and 13.

The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Name; Richard Weinroth, General Counsel

Address: Arizona Corporation Commission, Securities Division
1300 West Washington, Third Floor
Phoenix, Arizona 85007

Phone: (602) 542-4242
Fax: . (602) 542-3583

An explanation of the rule, including the agency’s reasons for initiating the rule:

R14-6-101 through R14-6-209 (the “Investment Adviser rules”) propose a system of regulation which, combined with the
amendments to the enforcement rules (R14-4-301 through R14-4-308, the “Enforcement rules”™) under the Arizona Securities Act,
AR.S. § 44-1801 et seq., provides a comprehensive framework of regulation as authorized by the Arizona Investment Management
Act (the “Act”) adopted in April 1994, The Act authorized the Arizona Corporation Commission ( the “Commission™) to adopt rules
reasonably necessary to carry out the purposes of the Act. The Commission is proposing these rules to accomptlish that goal. The
proposed rules are as follows:

R14-6-101, Scope of sules: states the legal anthority for the rules, provides for the waiver of strict adherence to a rule, and provides
that the Commission’s rles of Practice and Procedure apply when not in conflict with the proposed rules,

R14-6-102, Severability: establishes the severability of the rules and the provisions thereof in case any rule or portion thereof is
deemed to be invalid.

R14-6-103, Definitions: defines various terms used throughout the rules.

R14-6:104, Enforcement of the Arizona Investment Management Act: provides that the rules relating to enforcement matters will be
contained in the Enforcement rules which are being amended to pertain to investment advisers.

R14-6-201, Books and Records of Investment Advisers: requires investment advisers to comply with the Securities and Exchange
Commission’s (“SEC”) books and records rule; also requires the maintenance of certain additional records in separate files.

R14-6-202, Supervision: provides a safe harbor for investment advisers with respect to their supervisory respensibilities by setting
forth procedures that investment advisers can follow to reduce their potential Hability for failure to adequately supervise.

Rid-6- Digh and {Jnethi ices: provides guidance as to which investment adviser and investment adviser

- representative practices will be construed to fali within the term “dishonest or unethical” for purposes of A.R.S. § 44-3201(AX13).

_ S R14~§-2Q4,_ Written Examination: requires each investment adviser who is a sole proprietor and each investment adviser
;v 1epresentative to score at least 70% on the Series 65 or Series 66 examination and to either complete and maintain one of the industry
«+credentials Hsted in the rule or score at deast 70% on the Series 7 or Series 2 examination,
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R14-6-203. Information to he Furnished to Clienits: requires compliance with the SEC’s brochure rule and requires that the investment
adviser disclose to the client, in writing, the availability of Part I of the Form ADV.,

4-6-206 dy of Client Funds or Securifies by Investment Advisers: makes it a frandulent practice under the Act for an
imvestment adviser to fail to comply with the procedures outlined in the rule when maintaining custody of aclient’s funds or securities.

R14-6-207, Suitability of Investment Advisory Services: makes it a fraudulent practice under the Act for an investment adviser to fail
to provide investment advice consistent with the client’s financial situation, investment experience, and investment objectives.

R14-6-208, Advertisgments by Investment Advisers or Investment Adviser Representatives: makes it a fraudulent practice under the
Act for an investment adviser or investment adviser representative to fail to comply with the limitations on advertising and the
requirements outlined in the rule.

14-6-209, Financial and Disciplinary Information that Investment Advisers Must Disciose t

lients: makes it a fraudulent practice

for an investment adviser o fail to disclose to any client or prospective client all material facts with respect to (1) a financial condition
thatmay affect the adviser’s ability to meet contractual commitments to clients where the adviser has discretionary authority, custody,

orrequires prepayments of fees, or {2) a legal or disciplinary event that is material to the evaluation of the adviser's integrity or ability
to meet contractual commitments to clients.

authority of a political subdivision of this state:
Not applicable.

6. The preliminary symmary of the economic, small business and congymer impact:

The Investment Adviser rules will affect investment advisers and investment adviser representatives that are subject to the Act. In
accordance with the intent of the Act, the Investment Adviser rules set standards of qualification and practice for investment advisers
and their representatives. It appears that the compliance efforts required by the Investment Adviser rules will create some costs for
investment advisers and their representatives. For investment advisers that are registered federally or in other states, these costs
should be marginal, as those advisers are already complying with substantially similar regulations federally and in other states. For
advisers that are not registered elsewhere and will only be subject to regulation in Arizona, the costs may be greater as they willnow be
required to undertake certain examination requirements and compliance efforts.

The Investment Adviser rules make no distinction for small investment advisory businesses as it was the intent of the Act to regulate
investment advisers doing business in Arizona, particularly those that are not subject to regulation federally or by other states.

The Investment Adviser rules should benefit consumers as they will provide minimum thresholds of expertise for an investment
adviser or investment adviser representative to become licensed. Further, the Investment Adviser rules require advisers to comply
with various disclosure requirements and standards of practice. This should allow consumers to better compare and evalvate an
adviser’s qualifications and services. Lastly, the Investment Adviser rules should assist the Commission in combating investment
advisory fraud in the state, which will be a great benefit to consurmers.

7. ¢ name _and address of apency personne! with whom ns ma mmunicate regarding the a acy of the economic
small business, and consumer impact statement:
Name: Richard Weinroth, General Counsel
Address: Arizona Corporation Commission, Securities Division

1300 West Washington, Third Floor
Phoenix, Arizona 85007

Phone: {602) 542-4242
Fax: (602) 542-3583

8. The time, place, and nature of the proceedings for the adoption, amendment, or repeal of the rule or. if no proceeding is

scheduled, where, when, and how persons may request an oral proceeding on the proposed rule:

Date: October 18, 1995
Time: 9 am.
Location: Arizona Corporation Commission

1200 West Washington Avenue
Phoenix, Arizona 85007

Nature: Oral Proceeding

Close of Record: Open meeting of the Arizona Corporation Commission at which the Commission considers the hearing officer’s
recommended order with respect to the rule,

9. ny other matters pr ibed te that are licabl the specifi ncy or n ecifi le or class of rales:
None.

10. Incorporations by reference and their location in the rules:

Form ADYV, the Uniform Application for Investment Adviser Registration [17 CFR 279.1 (1994) (Formn amended at 59 FR 21657
(1994) and 59 FR 27659 (1994)] is located in R14-6-103(B)(7), R14-6-203(15), R14-6-205(B), and R14-6-206(1). Securities and
Exchange Commission Rule 204-2 (17 CFR 275.204-2 (1994)) is lecated in R14-6-201(A) and (C). Securities and Exchange
Commission Rule 204-3 [SOFR 21661 (1994) (to be codified at 17 CFR. 275.204-3)}is located in R14-6-205 (A) and (C). Commuodity
Exchange Act (7U.8.C. 1 er seq. (1988 & Supp. V 1993)}is located in R14-6-209(A)(1). The Federal Register (FR) and the Code of
Federal Regulations (CFR) are published by the Office of the Federal Register, and are available from the Superintendent of
Documents, Government Printing Office, Washington, D.C. 20402. The United States Code (U.S.C.) is published by and available
from the Superintendent of Documents, Government Printing Office, Washington, D.C. 20402.

11. The full text of the rules follows: -
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TITLE 4. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND
ASSOCIATIONS; SECURITIES REGULATION

CHAPTER 6. CORPORATION COMMISSION

INVESTMENT MANAGEMENT
ARTICLE 1. GENERAL rules RELATING TO THE nalysis. ication_concernin
ARIZONA INVESTMENT MANAGEMENT ACT sectrities, or which is to be used in making any
detennination as to when to buy or_sell any
R14-6-101 Scope of rile

R14-6-102  Severability
Ri4-6-103___ Definitions
14-6-104 _ Enfor f the Ari Invegtm anage-
ment Act

ARTICLE 2, DUTIES OF INVESTMENT ADVISERS AND
STMENT ADVE REPRESENTATIVE

R14-6-201_ - Bocks and Records of Investment Advisers
R14-6-202 Supervision

R14-6-203  Dishonest and Unethical Practices
R14-6-204  Written Examination

14-6- ish ients (“Bri I
Rule™
14-6-2 lient Funds or iti Invest-
ment Advisers
R14-6-207 uitability of Investment Advi ervices
R14-6-20 dvertiscments by Investment Advisers or Invest-

ment Adviser Representatives
R14-6-209 Financial and Disciplinary Information that Invest-
ment Advisers Must Disclose to Clients

ARTICLE 1. GENERAL rules RELATING TO THE
ARIZONA TMENT MANAGEMENT ACT

R14-6-101. _ Scope of rules

The following miles are adopted by the Commission under the
authority granted pursuant to Chapter 3. All rules shall be
generally applicable to the administration of the IM_Act but the
Commission or the Director may at any time abrogate or waive
strict_adherence to any particular ryle in any specific instance
where the Commission or Director may deem it advisable for the

uitable administration he law. When not i nflict_ with
these rul h licabl vision AAC R14-3-1
hri 4-3- 1 11 appl

R14-6-102.  Severability

The proyisions of the rules promulgated ynder Chapter 13 are

severable. If any provision of a rule is held to be ipvalid, such

invalidity shall not affe ther provisions which can iven
effect without the invalid provision.

Ri4-6-103.  Definition:

A. The definitions set forth in A R.S. 88§ 44-1801 and 44-3101
shall apply to the rules promulgated under Chapter 13.
B. _The following definitions shall apply to all rules promulgated
under Chapter 13 unless the context otherwise requires;
1. “IM Act” means the Arizona Investment Management
_ Act. AR.S. 8 44-310] et seq.

"2, “Adverti nt” in is not limi to. an,
. Dotice, circular, letter, or other written, oral. or electroni-
- 1y gen icati my
' 1 any notice or r announcement in any -

publication or by radio or television, which directly or
indirectly offers:
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security, or which security to buy or sell: or
b. Any graph, chart, formula. or other device to be

osed in making anv determination as to when to
uy or sell security, or which security to buv or

sell; or
¢. Any other investment advisory service with regard
"
3. “Certified public accountant” or “CPA” means an
ntant who h register licen

practice public accounting and is permitted to use the

title “certified public accountant” and vse the initials

“CPA” after his or her name.

4. “Chapter 13” means A.R.S. Title 44, Chapter 13.
“Division"” m ecurities Division Arizon
Corporation Commission.

. “Fixed-fee basis” means an investment advisory fee
which at any given time gan be precisely established in
dollar amount without regard to the investment perfor-
mance or value of an account and which is not based on
the purchase or sale of specific securities.

“Form ? means the Uni licati r

Investment Adviser Regigtration. {17 CFR 279.1 (1994)

rin amended at 59 FR 21 4) and 59 FR 27659
1994)] whichisi rat 1 filein

" the Office of the Secretary of State. Copies of Form
' vailabl m th ivision an he
erintendent of Document vernment Printin

Office, Washington, D.C. 20402,

8. “Impersonal advisory services” means investment advi-
sory services provided solely:
a.__Bv means of written material or oral statements that

do not purport to_meet the objectives or needs of
specific individuals or accounts;

b. Through the issuance of statistical information
containing no expression of opinion as to the
investment merits of a particular segurity: or

. Any combination of the foregoing services,

9. “NASAA” means the North American Securities Ad-
ministrators Association, Inc, or any successor orga-

10, “NASD" ns th ional A igtion of Securit
Dealers, Inc. or any successor organization,

11. “Relative” means any relationship by bloed, marriage,
or adoption, not more remote than first cousin,

2. “SEC” means United States Securities and Exchanee

p” " » o oans th £ Arizon
AR.S. §44-1801 ¢t seq.

14, “Unincorporated organization™ ig. cludes a limited liahil-
it ny for f th it f & n,”
as defined in AR.S. § 44-1801(13),
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R14-6-164. ¥Enforcement of the Arizona Investment Man-
agement Act

The rules relating to investigations and examinations conducted
pursuant to and orders issued under the TM Act are contained at
AAC. R14-4-301 through R14-4-308.

ARTICLE 2. DUTIES OF INVESTMENT ADVISERS AND
INVESTMENT ADVISER REFPRESENTATIVES

R14-6-201. Books and Records of Investment Adviser:
Each investment adviser ake. maintain, and preserve
books and records in compliance with SEC Ryle 204-2, 17

275.204-2 (1994} (“Rule 204-2"") which is incorporated
by reference and on file with the Office of the Secre of
State. The investment adviser shall concurrently file with the
Commission a copy of any notices or written undertakings

required to be filed with the SEC under Rule 2042,
B. To the extent that the SEC amends Rule 204-2_ investment

visers in compliance wi 204- T
be deeme in violation of this rule and shall not be
t to enforcemen ion h mmissi for
violati i violation result:

solely from the investment adviser’s compliance with the
amended Rule 204-2

C. As of the effectiv is rule_each investment adviser
hall make, maintai rve the following additional

books and records:

1. A fil r_complaint receivi
relatin vi iviti ducted by the invest-
ment adviser. jts investment advisory representatives. or
i ing t
complaint i i hall be maintained and

reserv v m the date of receipt;
A_file ini vertisements used by the
investm i inv nt adviser represen-
tative in i v including any radio or
television vertisements placed on
com ] i T
3.__Ineachclient file, all correspondence received orsent by

he inv i inv nt adviser -

ntatjv ; i revi fiw
that 1 Y curiti nds;
and

4 ienl’s wr W emen tained
u 2

D. Books and to be maintained

ursuant i vatlable forinspection b
the Commi e provisions of Rule
204-2. B ired to be maintained

rsuan ‘ il 115);

may be nr with Rule 204-2(G3),
R14-6-202.  Supervision
For pu es of no investment adviser
hall_be \ 1 nahi ervise it
investment adviser representatives or emplovees ift

1. There have been lished and maintained written
procedures. and a system for applving such procedures,
which would reasonably be expected to prevent and

etect, i icable, any viglation
investment adviser yepresentatives or em
IM Act. gran 1 thereunder: an

2. uch investm viger nabt harged th

duties and obligations incumbent upon it by reason of

such procedures and system without reasonaljle caunse to
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believe that such procedures and system were not being
complied with,

Ri4-6-203.  Dishonest and Unethical Practices

¢

‘Dishonest and unethical practices™, with respect to_jnvegtment
advisers and investment adviser representatives under A.R.S.
44-3201 (AX13), shall include. but not be limited to, the following:;
1. Refusing to allow or otherwise gmgggl_mg Q§§ gn@g of
the Commission from conducting an inv T _Or
examination under the TM Act or any mile adopted
therevnder:
acing a & u ell & security for the
account of a client without anthority to do so:
Placing an order t rch r sell i T
AH i ion of a thir 1t
without first ¢btaining a written third-party tradin
anthorization from the client; ’
4. _Exercising any discretionary power in placing an order
for the purcha le of securiit aclient withont

first obtaining written discretionary authority, unless the
tionar wer relat Iel the price at whi

g;;hggmgm]gn, anorderinvolving a definite amount of
ified securities shall be executed, or both;

5. Inducingtrading in a client’s account that is excessive in
size or frequency in view of the financial resources,
investment objectives, and character of the account:

6. Borrowing money or securitie; m a client or client’
account un} the client i ler, an affili

elative of the investment adviser orinvi nt adviser
representative, or a financial institution or other entity
nga; in_the of loaning funds or securiti

4. Loaning money to a client unless the investment adviser
or_investment adviser rcpresentative is a financial
institution or other entity engaged in the business of
loaning funds or the client is an affiliate or relative of the
investment adviser or investment adviser representa-
tive;

8. . Misrepresenting to any client. or prospective client, the
qualifications of the investment adviser, the investment

gdv:ger regrgsgutagivg, oran employee. or misrepresent-
f the investment advi rvi i

r f har for h servi t

omitting to state a material fact necessary to make the
tatements made regarding qualifications, services, or
fees, in light of the circumstances under which they were
made, not misleading;
Providi rt_Qr I menatnoncl:en
[epar ipv n

r investment adviser representative without disclosin
that fact. This prohibition does not g o a situation
where the investment adviser or investment adviser
representative uses published research reports or statis-
tical analyses to render investment advice or where the

investment adviser or investm dviser entative
Ti uch a report i i rse of providi
service;
10. Charging a client an investment advi fee that is

unreasonable based upon in standards includin

but not limited to, the type of services to be provided and
the experience and expemse of the investment adviser

nd the inv ViSer I ntative;
11... Failing fo disclose to a client in writing before entering
into or renewing an investment advisory agreement with
that client efore any investment advice is rend

any material conflict of interest relating to the invest-
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ment adviser, the investment adviser representative, or

an emplo which could rea: ted

impair the rendering of unhiased and objective advice

including, but not limited to:

& Compensation arrangements connected with in-
vestment advisory services to clients which are in
addition to compensation from such clients for

those services:
hargi i inv vi
investmen vi ith isclosi
that compensation for executing secnyities transac-
i investment advice will
receiv the investment adviser invi
adviser representative, or an e eg; and
c. ndi & nflicting securities positions:
12. Promising or guaranteeing a client that a gain. loss. or
T me_will iev ]

investment advice:
13. Disclosing the identity, affairs, orinvestments of a client
ny thir i W r
unless consented to by the client;

14. With respect to angy client initially retained after the
effective_date of this mle, entering into. extending,
modifyi I Tenewing any investment advi 11~
tract unless such contract is in writing and discloses all
the material terms of the contract including but not
limited to the services to be provi he investment
advisory fee or the formula for computing the fee. the
amount or the manner of calcnlation of the amount of the
prepaid_fee to be returned in the event of contract
ermination or non-performance. and of an an
discretionary power to the inve: t adviser;

15. With respect to any client initially retained after the
effective_date of this mle. enterding into. extending.
modifying, or renewing anv investment advisory con-
tract without disclosing, in_writing to_the client, all

isciplin uestions affirmativ wered in Part 1
of Form ADV. and the answers thereto;

16. Entering into, extending, modifying, or renewing any
investment advi ntract which allows the assign-
ment of such contr inv viser with
the prior written consent of the client:

17. Committing any act that results in denial, revocation, or

suspension of a license or registration relating to
iti fan wher h denial

1evocation, or suspension arises out of any scheme, act,
ractice, or I f business that operates or would

er fr r it, or arises out of a violation of
Article 13 of the Securities Act or the mies promulgated
thereunder;
18, For _any investmen viser w i i
thority over a client’ ili Vi T

canse to be provided to the client an iternized account
atement on_both an annval and a guarterly basi

indicating:

a... All transactions during the account period. includ-
ing any fee deductions: and

b, The fupds, securties, and other property in the
account at the end of the account period and the
total change in value in the account since the end of
the previous account period:

19, _For an investment adviser who charges clients invest-
ment advisory fees other than on an hourly or a fixed-fee
basis, failing to provide or cause to be provided to the
client_an itemized statement on at least'an annual basis,

olume 1; Tssue #30 -
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indicating the total fees and commissions earned by the
" i ent” i th
in vi tement;
20._For any investment adviser to. in any manner, request or
reguire, in m herwi n
iti i i I_pProvisi inding on an
person to waive compliance with any provision of the
1M Act orthe rules therennder, Any such waivershallbe
yoid,

Ri14-6-204. Written Examination
A, ior to licensure, except rovided in subsection each
investment adviser who is an individual and each investment
adyiser representative, each of whor is hereafter referred to
as an “applicant,” must t and receive a score of at least
70% on: :
1.__The NASAA Sere: i Investment Adviser
State Taw Examinati r Series 66 Combined State
Law Examination, and
2 Th i neral
Representative Examination or Series 2 General Securi-

ties Representative (Non-Member) Examination.

B. The ination: T in i hall n
required of an applicant who has completed and maintaing
1. rtifi inancial Planner (CFP) designation awarded
by the Certified Financial Planner Board of Standards,
Ing:

. hartered Financial __Analyst (CFA) designation
awarded by the_Institute of Chartered Financial Ana-
lysts:

3. hartered Financial Consultant {ChFC) designation
awarded by the American College, Bryn Mawr, Penn.

vania:

4. Chartered Investment Counselor (CIC) designation
awarded by the Investment Counsel Association of
America, Inc.; or :

5. rsonal_ Financial Specialist 'FS) desionation
awarded by the American Institute of Certified Public
Accountants.

C. Inthe event that the NASAA or NASD Series examination
numbers change, the most current examination series deemed
applicable by the Director to the category of leensore shall
apply.

D. In the event that the title changes for any of the credentials

ignated in jon {B). the titd M i
the Director shafl apply.

R14-6-265.  Infi tion to be Furnished to Clients (“Bro-

chure Ruie’™)
A. _ Each investment adviser shall comply with the provisions of
Rule 204- FR 21 4 ifi 1
ER 275.204- “Rule 2 ), which i3 in rat:
reference and on file with the Office of the Secretary of State,
. Wi any client initiall i v

ate of this rul investment adviser shall disclose in
writing to each clienf the availability upon request of Part I of
F ADV and the nature of the inf ti vi

therein. The investment advise ini h ¢lient il
aclient statement acknowledging receipt of the disclosure.
Note: mpliance with subsection does not fulfill
an__ investmen viser’ ligation___under
R14-6-203(15), except where an investinent adviser bas
affirmative answer: { isciplin uestions in
Part I of the Form ADV.
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C. To the extent that the amend e 204-3, investment
advisers in compliance with Rule 204-3 as amended shall not
be deemed to be in violation of this mile and shall not be
subject to enforcement action by_the Commission for
violation of this rule to the extent that the violation results
solely from the investment adviser’s compliance with the

amended Rule 204-3.

R14-6-206. Custody of Client Funds or Securifies by

Investment Advisers

1t shall constitute a fraudulent practice within the meaning of
44-3241 4) for investment adviser ¢ or hav
H jties or i1 \i

1, The investment adviser notifies the Commission in
writing that the investment adviser has or may have
custody of client funds or securities. Such notification
may be given on Form ADV,

2, The securities of gach client are segregated. marked to
identify the particular client having the beneficial
interest therein, and held in safekeeping in some place
reasonably free from risk of destruction or other loss:

11 cli n ited_in one ot m A
similar accounts containing only clients’ funds, such
accounts are maintained in the name of the investment

viger nt or te T ien
investment adviser maintaing  separate record for each
such account showing the name and address of the bank
or _similar institution where thg accounj; is maintained,
n withdrawal
from the account, and the exact amount of each client’s
neficial interest in the unt;

4. Immediately after accepting custody or possession of
funds_or securities from =any client, the investment
aclviser notifies the client in writing of the place where
and the mapner in which the funds and securities will be
maintained and, subsequently, if and when there is a
change in the place where or the manner in which the
funds or securities are maintained, the investment
adviser gives prompt (hut in_no event more than five
business days} written notice thereof to the client:

ast v h he investment adviser
sends_each client an itemized statement showing the
client’s funds and securities in the investment adviser’s

f riod angd all debi i
and_transactions in the client’s account during such

period; and

6. At least once every calendar vear, an independent CPA
verifies all client funds_and securities by actual ex-
amination at a time chosen by the independent CPA
without prigr noti he investment advi Th
independent ’s re tating that such CP.
made an examination of such funds and securities. and

ribi he nature and t of xaminati

shall be filed with the Commission promptly (but in no
event more than 30 days) after each such examination.

R14-6-207.  Suitability of Investment Advisory Services

It shall conpstitute a fraudulent practice within the meaning of
ARS. 8 44-3241(A)4) for an rson _providing investment
advisory services to provide investment advisory services to any

ient, other than in ection with impersonal advi rvice:
unless the person:
i fore providing any inv:
as appropriate thereafter, mggca a rg_a_sggabie inquiry of

the client as to the financial situation. investment
experience, and investment chjectives of the client; and
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2. Reasonably determines that the investment advisory
services are_suitable for the client based upon the .
rmati ined from ientin rdan:
subsection ve.

R14-6-208.  Advertisements by Investment Advisers or In-
vestment Adﬂser Representatives
dulent pra within th nin
44-3241(AY4) f it iser
investment adviser representative, directly or indirectly, io
use any advertisement:

1. Which refers, directly orindirectly, to any testimonjal of
any kind concerning the investment adviser or invest-
m iser r ntati r in; vi
lysi i, or Tvi i h
investment adviser; or
2. Which refers, directly or indirectly. to past specific

recommendations of such investment adviser or ipvest-
ment adviser representative which were or would have

been profitable t erson; provided, however, that
Mmmmmmmmmw
ffer h a list of all Justes) !

such investment adviser or investment adviser represen-

tative within the immedjately preceding period of not

less than one year if snch advertisement, and such listif
it is furnished separately:

a_ States the name of each such security recom-
N h n h I -
ndation (e.g.. wh r hot

market price at that time. the price at which the
recommendation was to be acted ypon, and the
market price of each such security as of the most
recent practicable date: and

ntaing the follow] aution end on_the

first e f in prin large as th
largest print or type used in the body ortext thereof:
“It should not be assnmed that recommendations
made in the future will be profitable or will equal

the performance of the securities in this list:” or
3. _ Which represents. directly or indirectly, that any graph,

f ] T Jevi i 1 in an

i ine whi iti

sell. or when to buy or sell them: or which represents.

directly or indirectly, that any graph, chart, formula, or

other device being offered will assist any person in
makinp his own decigions as to which securities to buy
orsell. or when to buy or sell themn, without promingntly
disclosing in sach advertisement the limitations thereof
and the difficulties with respect {0 its use: or

4 Which_containg any statement to the effect that any
report, analysis, or other service will be furnished free or
without_charge. unless such report, analysis, or other
service actually is or will be furnished entirely free and

without a ndition or obligation. directly or indir
ly. or

i tes_that th: mmisgsion has a ved an
advertisement,

B. When requested by the Commission, any advertisement used
directly or indirectly in connection with the provision of
investment advisory services sha!! be filed w;th the Commis-

least ten busin a t to it
C. Any advertisement that has been rgggg&;gd by the g:gmmls-

sion purspant to the provi sions of subsection (B) of this
Section but that has not been filed with the Commission shall
not be used.
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R14-6-209.  Financial and Disciplinary Information that

Investm dvisers Mu iscl

A. The following definitions shall apply to this Section:

1. “Investment-related” means pertaining to securities,

commodities, banking, insurance. or real estate (includ-
in not limited to, acting as or being associated with

a broker-dealer, investment company, investment advis-
er, government securities broker or dealer, municipal
it r, ban i iation
entity, or person required to be registered under the
mmodi .
Vv which ig in n

on file with the Secretary of State’s Office), or fiducia-
m - - - - -
2. “Involved” means acting or aiding, shetting, causing,

counseling. commanding, inducing, conspiring with, or
ailing reasonably to supervise another in doing an act.
“Managem " mean I with power

exerci irectly or indirect] ontrolling influence

over the management or policies of an investment
viser which i mpan termine the general

investment advice given to clients,

4. “Self-Regulato anization” or “SRO” means an
national securities or commodities exchange, registered
association. or registered ¢learing agency.

B. 1t shall constitute a fraudulent practice within the meaning of

ARS. §44-3241(A)Y4) for any investment adviser to fail to

disclose to any client or prospective client all material facts

with respect to;

1. A financial condition of the investment adviser that ig
S i i ir ility of the investmen

adviser to meet contractual commitments to clients. if

he invest viser h i 1 T
expre: implied) or custody over such client’s fun
or securities, or requires prepayment of advisory fees of
more than $500 from such client, six months or more in
advance: or

2. A lepal or disciplinary event that is_material to an

gvatuation of the investment adviser’s inteprity or

.1t shall constitute a rebuttable presumption that the following

isciplin Y involving the investment adviser
or a management person of the investment adviser (any of the
foregoing being referred to hereafier as 4 “person’) that were
not resolved in the person’s favor or subsequently reversed,
suspended, or vacated are material within the meaning of
subsection (B)2) of this Section for a period of ten years
from the time of the event, No_affirmative or_negative

2} forey i 1 h in thi i
1. A ¢rimi 1vi i in a rt nt

jurisdiction in which the person:

a._ Was convicted, pleaded guilty or nolo contendere
“no contest™) to a felony or misdemeanor. oris the
named subject of a pending criminal proceedin
any_of the oing referred to hereafter as
“action™), and such action involved: an invest-
ment-related business: fraud, false statements. or
omissions: wrongful taking of property; or bribery,
forgery, counterfeiting. or extortion;
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b. _Was found to have been involved in a violation of

inv - 1 regulation; or
Was the subject of any order, judgm or decree
permanently or temporarily enjoining the person
m, or otherwise limiting the person from

engaging in any investment-related activity.
2.__Administrative proceeding before the Securities and
Exchange Commission, the Commission, or any federal

1 n h
foregoing being r ed to hereafter as “agency’) in
which rson;

Wi f Vi investment-

usiness to lose its authorization to usiness: or
Was found to have been involved in a violation of
an investment-refated statute, rule, or regulation
and _was the subject of an order e agenc
denying, suspending, or revoking the authorization
of the person to actin, or barring or suspending the
person’s association with, an_investment-related
business: or otherwise significantly limiting the
. pexson’s investment-related activities.
3. Self-Regulatory Organization (“SRO™ proceedings in
which the person:
4. Was found to have caused an investment-related
business to lose its autherization to do business: or
b.  Was found to have been involved in a violation of
the SRO’s rules and was the subject of an order by
the SRO barring or suspending the person from
membership or from association with other mem-
ing th 15010 h : herwi
significantly limiting the person’s investment-re-

D. _The information required to be disclosed by subsection (B)

shall be discl o clients promptly but in no event later
than 30 days after the occurrence the event 1ririn:
disclosure, and to prospective clients not less that 48 hours
prior to entering into any written or oral investment advisory
contract, or no later than_the time of entering into such
contract if the client has the right to terminate the contract
without penalty within five business days after entering into
the contract,

E. For purposes of calculating the ten-year period during which

events are presuemed to be material under su tion (C). the
date of the reportable event shall be the date on which the final
order, judgment, or decree was entered, or the date on which
any rights of appeal from preliminary orders, jndgments, or
decrees lapsed.

E._ Compliapce with subsection (C) of this rule shall not relieve
investment advi m the di igati
i ie; with
the rule shall not relieve any investment adviser from any

other disclosare reguirement under th ct, the ml
thereunder, or upder any other state or federal law,

Note: Investment advisers may disclose this information to
clients and prospective clients in their “hrochure.” the written
disclosure staternent to clients under R14-6.205. provided,
that the delivery of the brochure satisfies the timing of
disclosure requirements described in subsection (D) of this

mile.
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